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exploration of the planet Mars.'" The letter states that WARC 1992 resulted in allcations of these bands 
for space-to-Earth links in the 37.0-37.5 GHz band and for Earth-to-space links m the 40.040.5 GHz band 
as well as 37-38 GHz for use by space research systems to be implemented in support of Very Long 
Baseline Interferometry (VLBI) by satellite.'" The letter further states that when operating manned 
spacecraft over distances as far m o v e d  from Earth as Mars, it might be necesssry to combine the 
received signals simultaneously h m  more than one receiving. site, e.g. Goldstone, CA, and Soumu, NM, 
in order to achieve mssion objechve~.'~' For those reasons, NTIA proposes that five sites be protected in 
adhhon to Goldstone, California and Green Bank, West Virginia, even though those five sites are not yet 
operational in these hds. ' "  The additional sites that NTIA proposes to protect arc located at &am; 
Merritt Island, Florida, Wallops Island, Virginia; and whtte Sands and Socorro, New Mexico.lsg NTIA 
also indicates that it would accept -130 dBWlm* in any 1 MHz band as the interference protection criteria 
ftom non-Federal government terrestrial users in the 37-38 GHz to its earth stations at Goldstone, S o c m ,  
Green B e  Guam, Menitt Island, and Wallops Island, and White Sands?m However, the Commission 
can not deterrmne h m  NTIA's l a t a  where this critena is applied, but we assume NTIA meant at the 
boundary (for exmple, a circle with a 30 km radius or at the edges of a rectangular area) and not at the 
actual coordihate. 

64. The Commission has also receival mformation in the "NIIA Lener" indicating that the 
Federal government h.S future requhxnents for protection of fourtecn military sites within a 30 h radius 
of each ate (except for China Lake which is a rectangular ma), and that it may have addihonal locations 
in the future?" None of these forntccn sites arc built or operational, and protecting sites that are not yet 
operational would be a significant change from the traditional fh-in-time policy that we arc advocating in 
these co-primary bands. We propose that these sites are for information only and that they do not require 
our licensees to protect them until they become operational. The proposed sites are located at: chum 
Lake, CA (actually a rectangular am); San Diego, CA; Nmakdi, HI, Fishm Island, Ny; St. b i x ,  VI, 
Ft. Irwin, CA; Ft. Carson, CO Ft. Hood, 1x, Ft. Bliss, Tx, Yuma Proving Grounds, Az; Ft. Huachuca, 
A& White Sands Missile Range, NM, Moody Air Force Basc, GA; and Hurlbmt Air Force Base, FL?m 
We discuss these NASA and military sites and concerns frnther below. 

65. Due to the evohhm of the 37/42 GHz bands, we are not certain that the indushy and public 
desire to have the same 50 megahe& channel plan as the cormnissim adopted for the 39 GHz band and 
proposed for the 37 GHz brmd, and as we propose herein for the 42 GHz band as well. Nor are we 
confident that the industry wishes to retain the location of the unpaired channels near the uppa portion of 
the 37.0-38.6 GHz band. It is also possible that potential licensecs would prefer that we unpose no 
specific channel plan. Accorhgly, we believe we should re-examine th is  matter and seek addihonal 
comment on the most appropriate bmd plan for these frequmcy bands. 

19' WTIA Letter" p. 1 

'%Id. pp 1-2. 

19' Id. 

Id. p. 2 and Enclosure 1. The Commission believes that Goldstone is not yet opaahonal in this band, however, I98 

the Comrmssion stated that it would seck protection of this facility in its "3651 SecondRBrO." See 7 62, supro. 

199 Id. 

Id. 

Id. p. 2 and Enclosure 1. 

'02 Id. Enclosure 2. 
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66. Given the parameters of the 37/42 GHz bands, we could adopt a chanuel plan that closely 
parallels the 39 GHz band if we adopt geographic However, it may be easier or more 
beneficial to manufacture equipment if the paired channels are contiguous instead of being separated by 
unpaired channels. We also note that the record on this issue is now more than six years old. Thus, we 
seek comment on whether to place the unpautd channels at the lower end of the band, 37.0-37.2 GHz, and 
thus place paired channels from 37.2 GHz contiguously through 40.0 G H z , ~  instead of placing the 
unpaued channels between the two paired bands at 38.4-38.6 GHz as originally proposed. This proposal 
would co-locate the unpaired channela in the 37-38 GHz range with the F e d d  GovRnment’s SRS, which 
may facilitate system planning because it may be easier to share and coordinate one-way spechum with the 
Federal Government SRS than two-way spectrum where users must coordinate both frequencies. This 
plan would leave the 500 mcgshcrtz of spectrum f h n  42.0 GHz to 42.5 GHz available for five 50 
megahertz paired channel separpted by 250 megahertz. 

67. Anotha possibility is to pair some of the channels in the 37.0-38.6 GHz portion with some of 
the channels in the 42.042.5 GHz portion. However, this plan may not be desirable because it is difficult 
to manufacture radios with such a large difference in fiequencies and it thus would create other burdens 
such as requiring two separate radios and two different antennas due to the large spacing (about 5000 
mcgaherk) between the frequency bands. We lleo could allocate c b l  sizes of 30 or 40 megahertz or 
even smaller. Perhaps d l e r  channels might allow for smaller businesses and private entities to 
effectively compete for spechum needed for more limited applications without &g to obtnin a larger 
amount of spectrum that would q u k  substautid outlays of initid At the same time, 
entities with iarger demand8 would be abk to bid on the smaller Contiguous charmels if they so desire and 
aggregate the smaller speckum channels into larger ones. 

68. Not having a specific chaunel p h  may allow licensees more flexibility regarding the use of 
the spccbum, the services they would provide, and the techaologies they would but we are 
concerned that the lack of an established chanucl plan might also deter the development and manufacture 
of equipmnt for the 37/42 GHz bands becaw of the various market uncertain& and the lack of 
economies of scale. Therefore, we seek comment on whether we should channelize tbc 37/42 GHz bands, 
aad, if so, what channel frameworlr and bankdth would be appro@ate. We seck comment on whether 
the benefits of allowing licensees to adopt my c h e l  h m w m k  hey choose outweighs the potcrmal 
drawbacks. We also seek comment on whethcr, if we adopt a channel plan, we should permit 
disaggreltation only by paired channels. As in other &ons of this NPRhi, we a& that commmtm 
indicate whahn Merent quimnents h u l d  apply if we adopt a 70/80/90 GHz-style approach. 

Cwrdinntion among Terrestrial Stntbns In the Fixed Service in the 37.04.0 G€lz 
and 42.0-42.5 GHz Bands 

69. In the First NPRM and Order, the Comrmssion proposed to require 37.0-38.6 GHz and 39 
GHz licensees to follow the frequency coordination process set out in Section 101.103(d) of our des,”’ 
and proposed to establish a maximum power flux density (“PFD”) or field strmgth limit at licensees’ 

F. 

*’See Repon and Order and Second NPRh4,12 FCC Rcd at 18,61617 

mSeeAppcndixB, Rop~sedRules, 8 101.147, Option 1. 

*’ See 47 U.S.C. 5 3090)(4)(D). 

zc6 Declining to propose a channel plan would result m two we contiguoua blocks of spectrum, one of 1600 
megahem from 37.0-38.6 GHz d o n e  of 500 rngdmtz fiom 42.042.5 GHz. 

’”47 C.F.R 5 101.103(d). 
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geographic boundar~es.~~~ In response, the Natxmal Spectrum Management Association ("NSMA") 
explained that it had not completed an interference study concerning maximum field strength and PFD 
limts.209 In the Report and Order und Second NPRM, the Commission adopted interim frequency 
coordmation ~ ~ O C ~ ~ I U C S  in order to facilitate coordination M e e n  39 GHz band licensees licensd in 
adjoining areas, but declined to establish final d e s  concerning maximum field strength or PFD limits 
pending the results of the NSMA study?1o Specifically, the Commission decided to continue to use the 
frequency coordination procedures in Section 101.103(d) with the following modifications: (1) 
neighboring co-channel and adjacent channel licensees must coordinate only within 16 kilometem of an 
adjacent service area boundary, and (2) licensees that receive coordination notifications must respond 
withm ten days as opposed to the nonnal thirty days?" 

70. Later, the Commission issued new coordination requirements for the 24 GHz service, which 
are similar to the coonhnation requirements for the 39 GHz band?" The Commission eliminated the 
specific distance coordmation orequurmmt for the 24 GHz band, and vlstead required stat~ons that have 
optid line of sight"' into an adjacent area to contact the relevant liemsee re+g mutuaIIy agreeable 
coordmtion of faci1ities.2'~ III addition, the Commission completed two bilataal agreements on 
coordinating the 24 GHz, 28 GHz (LMDS) ,  and 39 GHz frequency bands with Canada ("'the Canadian 
Agreements")?" In these two agreements, the facta used to determine whether coordination is required is 
predominantly by a PFD at the border between thc two countries. The PFDs accepted in these a 
were -1 14 &W/m2 in MY 1 megahertz band for both 24 GHz and 28 G& and -125 &W/m m any 1 
megahertz band for 39 GHz. 

71. We now tentatively conclude that instead of specifying a fixed distance and having two 
requirements for coordination (the 16 kilometer distance and the PFD level in the Canadian Agmments), a 
general coordinstion requirement utilizing the PFD d u e  set out in the cpnadian Agreements for 39 GHz 
of -125 dBW/m2 m any 1 me- band would be more appropriate for the 39 GHz and 37/42 GHz 
bands. We propose to require 39 GHz and 37/42 GHz band lic-s to coordinste when their facilities 

Yts 

First NPRMand Order, 11 FCC Rcd at 4.98687 1[ 117. 

209 NSMA Comnkmts at 1-8. llhe NSMA is a ptivak oqanization that I d  effm to develop and re& the 
fquency coordiartion procedures uacd by the point-bpoint microMvc iaduy. 

210 Repori and Order andSecond NPRM, 12 FCC Rcd at 18,633-34 w68-69. That study lm not bccn completed 

'I1 Id. at 18,634 7 69. 

See 24 GHz Report and Order, 15 FCC Rcd at 16987 129 (citing 47 C.F.R. 5 101.509). 212 

antmtu to aaotha site 213 optid line of sight is a v i s d  path (an unobrtnrctcd stnight line) h m  the 
or antenna In effect, buildings, curvatme of tk earth, or nmuniains would block the path ~ U S C  hpencirn in 
these rang- travel very Jbort distances, m have chosen to usc opt~cal line of SI@, which diffaa slightly h m  d o  
Line of sight in that optical liae of sight does not take into consideration the rehction of radio waves in the 
atomsphere, which would have an effect if these signals invelcd longer distances. Optical line of sight can be 
calculated wing the fonrmla d=3.574, where d is the distance between the antema and thc horizon in Momtm 
and h is the pntcnna height in meters. The formula for radio or effective line of sight is d-3.574Kh)). w h  K-413 
and is thc adjustment for refraction. "lu mpXirmrm optical &lance between two antem wherr htr it the lransmit 
antema height and hrx is the receive antenna height is d=3.09(&tr +Jhrx). 

. .  

see47 C.F.R. 5 101.509. 

These two agreements cau be found nt: h t 8 : / / a w w . f c c . g o v / i ~ ~ a ~ c a n - ~ - ~ . h ~  in PDF 
format under '%madband wireless systems" for 24 GHz and 39 GHz and undm "LMDS" for 28 GHz. Licensees in 
mcsc bu&  re required to comply with the agmmcntJ. 
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(antennas) have optical lineaf-sight into another licensee’s geographic area?16 T h ~ s  h e  of site should 
take into consideration all the possible relevant heights of the other licensee’s antenna(s). The rule would 
also protect the operations of 39 GHz incumbent licensees' rectangular service BMS within the same 
auctioned EA?” This proposal allows for blockage due to mountains or other tanin.  If the liccnsee’s 
system (antenna) has optical Ime of sight but the PFD generated at the boundary of another licensee’s 
geographic area (or, if in the same geographic area due to an mcumbent) at the other licensee’s facility is 
below the level of -125 dBW/m2 in any 1 megahertz band, coordination would not be necessary. Further, 
we propose to require such coordination for co-channel 39 GHz licensees and 37/42 GHz liccosccs in 
adjacent geographic BMS or in the same gmgraphic art88 in the case of aggregation, disaggregation or 
partitioning?’8 Under OUT proposal, adjacent and co-channel coordination would have to be completed 
successfully before operation can commence. 

72. In the event that no 39 GHz or 37/42 GHz licensee exists in an adjacent area or has not yet 
deployed stations in an adjacent area (or in the same geographic ma in the c86c of mtiouing),  we 
propose that the first-mover licensee be allowed to conshct and oprrrtc facilities without coordination. 
Both the fust-mover and the second-mover licmsces eventually would have to coordinate their stations 
before the second mover’s stations arc deployed, in order to achieve mutual accormnodstion of the 
IiCmsees’ rights and to ensure coopaative and effective use of the spectrum in each area. If existing 
facilities are operating above -125 dBW/ m* in any 1 megahertz level, we propose thrt its owner - I’ ICelMee 
be requmd to lower its Wlities to a c c o d t e  the licensee in the adjacmt a m  unless the two liccnuees 
otherwise reach an agrmncnt. We believe that such a coonhation procedure wouM be superior to the 
specific, 16-kilometa fixed distance interim procedure adopted for the 39 GHz band, because it provides 
flexibility and can be adopted for any h p e n c y  range, envkument or terrPin conditions where the 
principal mode of interference is lineaf+.ight or near-lineaf-sight propagation. This method could allow 
licensees the flexibility of dehmuun ’ ’ g thcir own coordination parameters between BTC(L~ while not limiting 
indusky p u p s  such as NSMA from propsing a uniform set of scanderds. We aLS0 request comment on 
whether a PFD ar field strength limit at a licensee’s geographic area boundaries or frcilitics, when in the 
same geographic area, would facilitate the growth and development of the 37/42 GHz bands as well as the 
39 GHz band. 

73. In add~tion, we propose thrt 37/42 GHz liccnsecs follow the technical criteria set out m the 
agreement reached with Cauda for 39 GHz until such time as the Wnitcd States can establish a f d  or 
informal agmmcnt with Canada on wordi~tmg the 37/42 GHz bands. We also p~opose that 39 GHz and 
37/42 GHz licensees follow the same technical criteria along the border with Mexico until a formal or 
informal agreement can be reached with Mexico. Licensees are required to comply with whatever formal 
agrecmts  are reached with Canada and Mexico. 

74. Because we propose to allow flexible bandwidths in the 37/42 GHz bands, one licensee may 
have a bandwidth of, eg., 25 megahertz while another m y  use 150 megahertz. The calculation for 
&ion limitations needs to k adjusted accordingly, because there may not be a standard “authorized 

We haw proposed under Section 101.109 of the des to set the maximum 
hndwidth at 50 megahertz for 37/42 GHz, Consdent with 39 GHz, irrespcCtive of the actual bandwidth 
used. This proposal means that licensees would limit the emissions at the channels’ edges using a value of 

msximum~’519 

’I6 HCR, the gmpphic service meas arc conprised of% or o m ~ r  

”’ 39 GHZ inambents have sew-defimd rectangular e m s  that will npnsent the b~~ndrry of& incumbent. 

regding coardinntion of facilities. 

geographical m. 

At a :-, stahom whose radio horizon ovcrlpps adjacent arcas should contact mC relevant licemcs 211 

See47C.F.RS 101.111 119 
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50 megahertz for B in the equations under Section 101.1 11 even if they were to use channels larger or 
smaller than 50 megahertz. We seek comment on how to adjust the emission limitations in Section 
101.1 11 of our rules, if at all. We seek comment on these proposals. 

Coordination among Fixed Service TerresMnl S t P t i o ~  and Fixed-Satellite Scrvtee 
Satellite Earth StaUone In the 37.5-40.0 and 42.0-42.5 G€h Bands 

75. In the Memorodtun Opinion and Order adopted in the 39 GHz p r o c h g ,  the Commission 
maintained the possibility for satellite operators to gain access to the 39.540.0 GHz band.21o While 
rejecting TRW’s request to reallocate the 39.5-40.0 GHz band exclusively for satellite services, the 
Commission nonetheless mognized that the existing allocation includes satellite senices in the band and 
staked that entities with terrestrial wircleas liccnses would not be constrainbd hm deploying satellite earth 
stations in the band.211 The Commission determined that satellite opa tors  would be h e  to provide 
service either through a terrestrial wireless pgmphic  area license won at auctim p m m t  to Part 101 of 
the Commission’s rules or through a post-auction arrangement reached with the winning bidder of a 
temstnal license. The Commission clarified that a provider of satellite services in the 39.5-40.0 GHz 
band also would be required to obtain a licenee pursuant to Part 25, which governs satellite 
 communication^."^ In the Further Notice S f h p e d  Rulemaking to establish the “sofl segmentation” 
approach in the 37.540.0 GHz and 42.042.5 GHz band, the Commission proposed to apply the same 
coordination requirements to Part 101 FSS earth stations licenscs that apply to the fmed wireless service in 
thc 39 GHz band.” The coordination requimnents are specified in Section 101.103(i)(l). Specifically, 
the Commission sought comment on how it should apply its Part 101 Rules governing c& porhons of 
the 36.0-51.4 GHz band to future opentions of FSS earth stations where Part 101 FA licemees have 
blanket authority to construct and operate FS stations III a qecified EA.u4 Furthermore, incumbent Part 
101 licensees have similar rights in their licensed arcas, which are p m d l y  rectangular in shape and are 
defined based on the individual savice requirements of the licensee. The Commission has stated that 
satellite earth station licensees “may eventually be afforded -tics to use the spectnrm designated 
for wueless savices, consistent with the US. Table of Fresuency AlloutionS,” and the Wireless Bureau 
has addreesed precisely how the Part 101 Rules would be applied to a satellite earth statim licmste that 
obtains a Part 101 license.” We now seek further commcnt on the appoPriate method to coordinate 

G. 

See Amcndmcnt of tbt Cornmimion’s Rules Regding thc 37.0-38.6 GHz and 38.6-40.0 GHz Bmdq ET 210 

Docket No. 95-183, and Implemtntltion of S& 3os(i) of thc Communicatione Act - colllpctitive Bidding, 
37.CL38.6 GHz and 38.6-40.0 GHz Bands, PP Docket No. 93-253, Memorandum Opinion und Order, 14 FCC Rcd 
12,428 at 12,453-12,454 pa 4749 (1999) (39 GHz MO%O). 

”’ Id. 

221 36-51 GHz Reconsideration Mer, I5 FCC Rcd at 1770 11.29. 

“’AUoe~tion and Desiguation of Spcctnrm for FixdSntellite Services in thc 37.5-38.5 GHz, 40.5-41.5 GHz md 
48.2-50.2 GHz Frcqueucy Bmds, IB Docket No. 97-95. 16 FCC Rcd 12,244, 12,26162 fl 48-51 (2001) 
(“Allocation Furrher Notice”). 

224 Id. 47 C.F.R. 5 101.147; see also 47 C.F.R 5 101.149 (cxphmg t e r n  and conditions of EA licenses). 

za See 36-51 GHz Reconsiderotion Order, 15 FCC Rcd at 1,769 w6-8; c t  TRW Inc., Request for Waiver of the 
Commission’s Rules to Provide Fixed Satellite service in the 39 GHz Bar4 Memorandum Opinion und Order, 16 
FCC Rcd 5,198, 5.202 7 11 (WTB 2001) (“amplify[ing] what is pcrmimtd u n h  the Commission’s Part 101 
Rules”). The Commission clarified that all optations under a 39 GHz EA license, including future operations of 
any FSS earth stations, must comply with the Part 101 rules governing the operation of thc 39 OHz band With 
regard to coordi~~tion, the s a n e  criteria as applied to tcmse ia l  stations would be applied to earth statim. For 
example, adjseerrt EA licensecp and incumbmts must coordinate only thci  stations within 16 Momctcrs of the 
boundary of their areas, regardless of whether B I ~  ea& station may require greater consideration. Likewise, an EA 

(con tin&...) 
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satellite earth stations that receive signals f?om satellites transmitting in the 37.5-40.0 GHz band with 
terrestrial fixed stations. 

76. Under the current rules, an earth station applicant may obtain authority to operate wthin 
the 39 GHz band by securing a Part 101 EA license through competitive bidding or through partitioning in 
an area in which it wants to operate its earth  tati ion.^ An FSS earth station opera to^ also can apply for a 
Part 25 license, provided that the earth station applicant has secured an agreement with all affected Part 
101 licensees pnor to filing an application. To address interference concam, the Commission proposed to 
apply to earth stations the same coordination rules that aiydy to terre~dnal stations operating under Part 101 
of ow desz7 Under this proposal, and according to the FS rules explained above, a Part 101 earth station 
licmse would be required to coordinate all earth stations located within 16 km of the boundary of its Part 
10 kcnsed area. An eaath station would not receive interference protection h other Part 101 EA 
licmsed stations that arc further than 16 Ian h m  ita EA boundary. Likewise, a terrestrial ked  station 
Part 101 licensee in another EA would be requid to wordinate all of its proposed stations within 16 km 
of tk boundmy of its licensed area with all FSS earth stations within 16 km of the boundaries of adjam' 
m. In the case of an FSS earth station operating in an EA under agreement with the part 101 E? 
licensee of that ana, the affected partws would address the resolution of any interference bawecn the e m b  
statlon and stations of the EA licensee or incumbent selfdefimd areas under the terms of their agreement. 

77. As with tcmstrial fixed coordination, the Suacimcy of the 16 h coordination distance 
remains debntable, and c m t  licensing licy in the 24 GfIz M c e  h v m  replacing the coordination 
distance a P m  coordination trigger.gwe propose to apply the 88mc coordination trigger to part 101 
earth station licensees in the 37.5-40.0 GHz and 42.0-42.5 GHz bands as the hi- t h t  w t  have proposed 
for tmwhial stations in the fixed service in the same bands, based upon the Pm) lev7 n the Canadian 
A g r m ~ m t s  so that tmsbial coordination parameters IVC the same c m y w k r ~ . ~  En ::.at m e r ,  earth 
station iiccnmx wiil not be co~~vcyai greakr rights than terrestrial stabom and will uot be able to c'aim 
mterfmnce h m  fixed terrestrial stations at distances greater than the fixed tareJhinl stations an. 
Spenficdy, Part 101 tsrth station licensees p ~ e  q u i d  to wordinate with existing temstn'al stations 
when thae is optical line of sight between the eprth station andlacxisting t a r e d  station in the same or 
adjacent geographic area, and taTestrial stations in the fixed service arcrequved to cmrdiaate with a Part 
101 eruth station lic- when a te-rrestrial station cxcseds the threshold PE'D level of -125 dE3Whn' in 
any 1 megahertz band at the boundary of the Part 101 earth station licensee's gcogrophic area. Ha, we 
seek commcnt on whether to apply tithathe 16kmdisbnce 0rthePFD standard to esrch stations in the 
37.540.0 GHz md 42.042.5 GHz bauds for the geographic MIL licensing approach.uo We also seek 

(...continued h o r n  previous page) 
Licensee (or a party it hks reached agramnt  with) is not entitled to protection (vis-a-vis the incumbent liCenree'S 
oprrations) for earth stations deployed in meas inside thc mtanguh boundaries of incunh& liccn¶c VCM, cvm if 
that l i c m  qa is completely or paaially louted inside tbc liceused EA. Tbc Commission expbd that this 
requirement m y  necessitate locating earth stations away h the EA or incumbent bomdaried. Fllrtharmrc, an EA 
lit-; wt~~thcr  providing w e s l r i n l  or FSS earth station operations, must dcmonmnk aubrtlDtial Senrice at the 
tim of its license nmwal. Once the COmmiSgon ~ o ~ i d a r  md rdopts tcchniul a h d a d s  for t m c a h i d  and FSS to 
sharc this spechum, an W lie- m y  satisfy this lad any other Part 101 build-out rquimnmts thmugb the 
operation of satellite carth stations. Ii: at 7 12. 

226 As noted above, the satellite operator also must obtain authorization pursuaut to Part 25. See supru text 
accomplnying note 222. 

See Allmarion Further Notice, 16 FCC Rcd at 12,262 at 149. 227 

228 See 47 C.F.R. 5 i01.509(~) 

p9 See note 215, supra, and pccompnying text 
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comment on standards that would be appmpnate if we adopt a 70/80/90 GHz-style kamework or other 
approach for 37/42 GHz. 

H. Fixed Satellite Earth Statlon Oper8tors That Ob- Part 101 Llcensrs or 

78. Generally, we regulate satellite earth stations under Pari 25 of our rules. In this regard, we 
note that we must take Mer action under Part 25 of our rules before FSS eatth stations can o w t e  and 
receive signals in the 37.5-40.0 GHz and 42.042.5 GHz bands. This scction concerns FSS entities that 
seek to obtain tmestrial licenses in the 37/42 GHz band in accordance with the Commission’s Part 101 
rules. 

Agreements in the 37/42 GHz Band. 

79. We note that FSS licensas may consbuct earth stabom with technical charactaistics that vary 
significantly from those of Part 101 terrestrial licensees. Satellite earth stations may obtain cer(ain 
frequency rights within an operational a m  either by competitive bidding for a geographic area licmse 
(and become a Part 101 liansce), or by obtaining an agrecmcnt with an existing geographic area 
licensee.”’ Because we have designated the spectmm below 40.0 GHz for wireless services, we 
concluded that some type of reblnction should be placed upon the type of earth station that will receive 
protection kom interference in the 37.54 .0  GHz band,u2 and the Commission further concluded that FSS 
earth stations in this @on of the spectrum should be lirmted to “gateways.’”’ 

80. At prrscnt, the US. does not have any fixed satellite service allocation in the 42.0-42.5 GHz 
band. Thc International Table of Allocations docs have an FSS allocation in tius bmd.= Licensees in the 
42.042.5 GHz band should be aware that satellites may be allocated to the 42.0-42.5 GHz band in the 
future and M e r  cwrdination proccdurrs would need to be developed at that 

81. We propose that all 37/42 GHz FSS earth stations k t  obtain a Part 101 geographc area 
license through competitive bidding or other liceme option must comply with the SBM coordination and 
buildmt criteria as tnrestrial licensees and with the Part 101 rules governing the operation of the 37/42 
GHz bandu6 With regard to the buildout requimncnts, a Part 101 licasce. whether providmg terrestrial 
or FSS euth station operations in its EA, would demons~te substantial smricc at the tim of its license 
renewal.n7 A licensee may satisfy Part I01 buildout requirements through the opaation of satellite earth 
stations. FSS earth station l i c m  that only obtain a Part 25 license and operate through an agreement 

(...continued h m p v i o u s  page) 
1 3 0 ~ e s u p m ~ 4 5 - 6 9 .  

’Ihus we may h v e  a Part 25 arth station licmsee who also holds a Part 101 lie- w complrcd to a Part 25 
Licensee W+IO sccuns agreement with a Part 101 liccnsec. 

u1 See 36-51 GHz Second RbO at 7 32. 

Id. at 9 33 md new rule 25.202 note 16 ( ‘Wuse of this band by the tixed-sakllitc scrvice is limited to ‘gakway’ 
earth station opmatjons, provided ik. liccaree under thin Part obtains a license under Part 101 of this Chapter or 811 

agree& h m  I Part 101 licensee for tbc area in which an enah sation U to be located. Satellite earth station 
kilities in this b d  may not be ubiquitcn~~ly deployed and may not be used to serve individual corrsumrs”). 

See 47 C.F.R. p 2.106, pp. 7677. 

m See 36-SI GHz Second R&O at 7 67. 

zM Eartb stations m t  a h  comply with 47 C.F.R. Part 25. 

Z3’See39GHzR&0, 12 FCCRcdat 18,623-26fl41-50. 
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with an existlng FS Part 101 licenseeu8 would only be subject to the conshuction requirements of Part 25. 

82. While we believe that these proposals are appropriate in the context of geographic area 
licensmg, for the 37/42 GHz bands different rules might be required if we adopt a link-by-link sitc 
rep-tion process with natlonwide licenses. We seck comment on these proposals and suggestions for 
other rules that might be appropriate depending upon circumstances. 

I. Sharing & Coordination Between Non-Federal Government and Federal 

83. The Conhission bas been negotiating with the National Telecommunications and Information 
Adnunisbation ('"MA'') on shanng and coordihation between the non-Fedcral govemment and Federal 
govenuncnt stations in this band. These negotiations wcrc generally premised on the assumptmn that we 
would apply the same kind of regulatory kamework to the 37/42 GHz bands as *e have applied to the 39 
GHz band, is . ,  geographic area licensing. However, indqmdmt of the licensing approach that the 
Commission chooses for these bands, the basic wordination procedures with NTIA will be the same 
because they arc based on a site-by-site mcthod. Comparable procedures could be applied if we adopt a 
70/80/90 GHz model with a nation-wide license and individual rcgimtion of sites, though under that 
approach our proposals might need to be modified to take into account the differing roles to be played by 
third-party non-Federal government databpsc nmuagcrs and how they would exchange data with NTIA. 

84. The following are the procedures that we pmpose for implementing the necessary rules and 

and 39.540.0 GHz bands would follow a "first-in-tune" principle for co-primary services. This means that 
stations of a co-primsly service would not be allowed to c a w  harmful interference to stations of other co- 
pnmaty m c e s  to which fkquencies are already assigned and properly authorized. Existing stations 
would be entitled to claim protection fiom hsrmful interference hnn other &primary stations assigned at 
a later date. Last-filed stations would have the burden of relieving the harrml interference. 

Government S e n i c a  at 37.0-38.6 GILZ and 39-0.0 GaZ 

proce~s. Sharing be- 00n-FCdcral g0-t and Fcdaal g0-t - in thc 37.0-38.6 GHz 

85. Consistent with Section N(6) of the Memorandum of Undmtmdm ' g ("MOW) between the 
Commission and NTIA, dated January 31,2003, the Commission and NTIA would maintain c m t  lists 
of their a- ' frequency aasigmncnta on the Uniwsal Licensing System ("ULS") and the Federal 
govemmmt Master Fresucncy File ("GMF'), rcspectively, m the 37.0-38.6 GHz Lmnd, including site- 
based facilities, and exchange such information as approPriate to coordinate spectrum The site- 
based coordination procedures proposed here involve the Interdepartment W o  Advisory Committee 
("LRAC') and contacts between our lic- and Federal govenunent agencies through the Commission, 
which represents the non-Fedd government facilities, and the NTIA, which represents the Federal 
govemmcnt agencies. Problems would be rcfcmd by the Commission back to its liccnscts/applicants and 
by the NTlA to Federal govcmment agencies for resolution. Consistent with the FCChTI.4 MOU, 
Sections N (3) & (4), cooperation, timely resolution, and notice by the Commission and the NTIA would 
govem final action. 

86. We propose that non-Federal government opemtodicensees in the 37.0-38.6 GHz frequency 
band be responsible for maintaming &tabes of their fixed stations, including sufficient data for other 
licensees, coordihBtor(, and the Federal government to makc a determination of potential interference. 
This information would also be useful for coordmation with adjacent am operators and for formulating 

For example, an FS licensee could partition an area or disaggregate spechum to a satellite earth station licensee 238 

or just complete a coordination agreement with the earth station. 

239 Memorandum of Undmtanding between the Fcdcrnl Comunmiutions Commission and the National 
Telecommunicahons and Information Adminkhation (Jan. 31,2003)("FCCh77,4 MOU'3. 
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sharing agreements. Non-Federal govcmment licensees would have the option of maintaimng their own 
datahnscs for their facilities or of sclccbng third-party database managera, hquency coordinators, or other 
entities (collectively "database mahaw") to maiutain their database of facilities. T ~ E  databasc manager 
would be responsible to the licensee and would share the technical data with the Commission and other 
database managers as needed for proper wordination, and retain records of the coordination agreements 
wth other parties. All c d m t i o n  agreements would remain in force in the went the licensee trsnsfers 
its license, plrhtions its service area, or disaggregates its spxtnnq until new agrremcnts are reached. 

87. We also propose that, upon request, the nonlcderal govemmcnt operatodlicensecs be 
required to make available all necessary technical database domation to the Commission in a timely and 
convenient manner sufficient for rcsotving inteifmnce comphts with NTIA in the event of disputes. In 
addition to maintaining their own dntahses, thc non-Fedaal governmnt licensees would be required to 
register their technical data elccfmmially into the ULS for each station in thcir authorized savice area in 
order to makc available Bccuntc infomution on the usc of the facilities and also to mqhnent the "first-in- 
timc" principle for cciordination with Federal government facilities. This data should includc: 1) the date 
of the initial operating capability ("IC) of each station, 2) specific infomation idmt@ng the station 
locations, 3) technical operating capab~lities of the statim, mcludrng all of the power and antenna 
characteristics specified in Section 101.103(d)(2)(ii) of our des, and 4) whahcr the station has optical 
line+f-site to anotha facility with whxh it is bemg c o o d b k d ,  if known at the time. This site-based 
dormation would be entered into the record of the area license in the ULS database by electronically 
registermg notifications to the initid Commission Form 601 using Schedule I, but not more than twelve 
(1 2) months before operations are scheduled to begin. 

88. Further, we propose that the regular fee schedule for microwave services would apply to all 
requests, applications and licenses, except as noted below. Licensees w d d  be required to follow existing 
prrctices and precedents regarding fees asaociatcd with initial ticemus, and to file notifications in the ULS 
to supply the technical infomtion meded to coordinate each station with Fedcral gowmmmt facilities. 
The Commission would require no nddihonal filing or regulatory fees for the registering of notifications of 
additional technical information, if thc tcchuicd information entered into the ULS is only n d c d  for 
coonhation with Federal pvcmmcnt facilities. When revisions to ULS are dcvelopcd for a- the 
capability to hnndle lice-nsees in the 37.0-38.6 GHz band, the capability to collect this d d i t i o ~ l  site-baaed 
information for nohfications would be added to the capability to handle "initial" auction winners as 
licensees. 

89. For geographic area licchsecs, notification and response for site-by-site coordinstion for these 
stations would require variations in the general coordination proceduns a8 giwn in S d o n  101.103 of our 
rules, which otherwise g e n d y  applies. We propose that p g r a p h ~ c  am licens+cs select site hqucncies 
w i t h  their assigned blocks of spactnrm and initiate the coordination process by notifying the other parties 
with whom they must coordinate. Presently the Fbdrrnl government does not have any authorized and 
opmting stations in the 37.0-38.6 GHz bmd, but does want to be able to operate future stations if a need 
arises. Becaw NIZA has agreed to encollragc federal agencies to satisfy their fixed and mobile 
rqui.nncnts through connmmd ' services, or by usmg the 36.0-37.0 GHz and 42.543.5 GHz bands,uo we 
do not anticipate that the Federal govemmcnt will add m a y  stations m the 37.0-38.6 GHz band. 
Regis!mtions of licensee sites on Schedule I of Form 601 must include, in addition to the relevant technical 
details a shown m Saction 101.103(d)(2)(ii), the liansce's detcnnination of whetfkr possible optical line- 
of-site exists to relevant (future) Federal government facilities?' If it daermines that optical he+f-ate 
does not exist, the applicant should explain the detcmuna ' tion. The Commission would note the activation 

u' 36-31 GHz Order, 13 FCC Rcd 24,649 7 42. 

TIE licensee must r m ~ c  this opt id Imc-of-sitc cslculation with only the partid inforamtion anil.ble in 
Appmdix B. 
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date of the station, but would not make a daamination that any of the mf-tion is comct or acceptable 
for filing. Coorh t i on  involving existing and future Fednal govcmmmt facilities would require 
licensees and applicants to ensure that their data is accurately reflected in the ULS. 

90. New Federal government stations in the 37.0-38.6 GHz band should be coordinated consisknt 
wth these procedures. We anticipate that the Federal gonmment will maintain its own datatmse of 
facilitm and coordinate h u g h  the Commission. The commission will rely on the data in ULS supplied 
by OUT licemeedapplicants to conduct coordination, but may also need to contact the licenae(s) for 
specific information concernin! protechon from the FedcrPI government facilities. Federal government 
~.,;mtors with facilities in the 37.0-38.6 GHz bond should cooperate in the codination process by 
responding to non-Federal govemment coordination notifications from the Commission. Fcdcral 
government operators with new stations to coordinate can i d e n m  and directly access the technical 
donnation of the n o n l e d d  government liccnsces h u g h  the ULS. Exammin ' ' gthedmtaintheULS 
before formally c d n a b u g  with the Commission m the appropriate 6quency band and geographic 
service area m y  *d up the hcquency selection process. Federal govemmcnt operators with new 
Mons  should notify the Commission through the IRAC process with sufficient technical detail to 
dctennine whether potential interference is possible with facilities of our liccnsecs/applicanta. 

91. Again, we emphasize that these proposals were negotiated on the eyllllllption that we would be 
applying a 39 GHz-style geographic ama hccnmg approach to the 37/42 GHz bauds. We seek co-t 
on these proposals, and in particular we scek comment on modifications that would be required if we 
decide to apply a 70/80/90 GHz-style link-by-link registration approach. 

1. Nom-Feded Government Operatlorn Coordlmtlng wItb Existing Federal Government 
Operatbns 

92. We propose that non-Fcderal government tarcstrial men in the band 37.0-38.6 GHz, and also 
operators who wish to protect au FSS (downlink) earth station in the bard 37.5-38.6 G& be required to 
coordinate only with existing aud operational Federal government SRS (&Mllinlr spaoe r e m h  antenuas 
m the 37-38 GHz band) at Goldstone, California, and Green Bank, West Virginia, by contacting the 
Federal Points of Contact for Frequency Coordination identified in Appendix C for there two facilities and 
obtain letters of approval for their operations as is presently done for Greenbank under 1.924(a)(1) of our 
rul~s.2'~ We also propose that tk coordi~tion higgcrs for non-Federal government t s m h l  stations be 
whethm they are to be located within 80 km of the wordmates for Goldstone, Californiau', or within the 
rectang.lar area given for Green Bank, West Virginia. We that the intcrferaxe pmtection 
criteria:. for these earth station fpciiities is -130 dBW/m* in any 1 MHZ band at the relevant boundary.w 

protect an FSS (downhk) earth station in the band 37.5-38.6 GHz, are also required to camha te  with the 
existing terrestrial Federal government facilities m 37.0-38.6 GHz (no stations presently cxiat) through the 
ULS and IRAC process. The p;oposed cmdination higgas for non-Federal govcrnmmt stations are that 
the antenna must have optical heaf-sight to the Federal govemmmt terrestrial facilities, as discussed m 
paragraphs [71-72 and 77-m, supra, and that the PFD at the site ex& a threshold of -125 dBW/m2 m 
any 1 MHz band. Harmful interference is not anticipated if neither of these c d t i o m  exists. The 
Commission and NTIA would resolve i n t d m c e  problems refcmd to them to their mutual satisfaction 
on a first-mdme shanng basis. We seek comment on this pmposal. 

N ~ a - F h l  WvemmCnt t c m s ~ a l  UBCTS in the bsnd 37.0-38.6 GHZ, and also opaatore who wish to 

z.a NTlA requests that within the band 37-38 GHz we protect a Goldstow rcctangukr area bounded by the 
cwrdbtes  bctwccn latindes 3 4 2 1  Nand 35-59 N ad bmnen longiludes 115-26 W md 118-21 W (approx 200 
Inn by 280 h), a Socorn, Very Large A m y ,  rcchngulnr nrcn bowkd by the coordinah between latitudes 32-30 
N and 35-30 N and between longitudes 106-00 W and 109-GU W (approx. 260 km by 350 h), three trpcking 

(conimu cd.... ) 
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2. Non-Federal Government Operatlous Coordinating with Future Federal Government 
Operations 

93. Non-Federal government ternstrial users in the band 37.0-38.6 GHz, and also operators who 

c o o r h t e  with hture F e d d  govemmmt SRS (downlink space research antennas) operations and 
Federal government terresbial facilibes in the band 37.0-38.6 GHZ at locations not identified at this time. 
We propose that the coordination triggers for non-Federal government stations be that the antenna must be 
within optical line-of-sight of an authorid Fedaal govcmmmt site (the site to be protested could be a 
circle or a rectangle) and that the station have a PFD at thc site exceeding a threshold of -130 dBW/m’ in 
any 1 MHz band for the SRS (downlink) earth station operations and -125 dBW/m2 in any 1 MHz band for 
the tcrrestriel facilities. Licensees must include calculations OT otba representations in theu registration of 
each site and coordmption material that indicate whetha the PFD andor optical linc-of-site conditions 
exist at a previously coonhated Federal government facility. This information will be used by the 
Commission and NIlA Uuough the lFtAC process to coordinate the stations. We do not expect harmful 
interference to occur if neither of these conditions exists. We will expect the coordihating parties to 
resolve interference protection to their mutual satisfaction based on first-in-time sharing, or to negotiate 
written sharing agreements. We seek commcnt on this proposal. 

a Equind to protect an FSS (downlink) earth station in thc band 37.5-38.6 GHZ, required to 

3. Federal Government O p e n h a  Coordinatlng 4th Future Non-Federal Government 
Opentlans 

94. We expect Federpl government SRS (downlmk space research antennas) users in the band 

existing and htm nonledcral govcrnmcnt operations. We propose that the coordination triggas for 
Federal govemmcnt SRS stations (these arc receive esrth stations) be that the antema have optical line-of- 
sight to an authorized non-Fedaal mvemmcnt site and have a vulnerpbility threshold PFD at the SRS 
receiver site of -130 dBW/m* m any 1 MHZ bond. The cmrdinating lmrties will be expected to resolve 
mtcrference protection to thm muwl satisfaction bascd on ht-in-tilnc ahanng. The propokd 
coodimtion triggers for Federal government terrestrial stations would be that the trphpmiffing antenna 
have optical line-of-sight to the site of an authorid nonledcral government fncility and have a PFD at 

37.0-38.0 GHZ and Fcdcral g0-t uscr~ in thc 37.0-38.6 GHZ bpnd to ~ h t e  with 

(...contirmed from previous page) 
stations witbin a 30 km radius of 13-36-55 N, 144-51-22 E (Guam); 28-21-28 N 8042-13 W mmtl Island); md 
37-5545- N 75-28-35 W (Wallops ISM); and one backing station withio 80 km of 32-20-59 N 106-3631 W 
(White Sands). See “h’TIA Letter, ” Enclosure 1. NTU has also notified the Commission that the military has 
identified fourteen (14) p l d  sites within a 30 km radius of each set of coordinstes (except for China Lake 
located at: China Lake, CA (actually a nxtmghr area); San Diego, CA; Nanakuli, HI; Fishers Islaad, W, St. 
Cmix, VI, Ft  Irwis CA; Ft. Camon, CO; Ft  H o d ,  Tx, Ft. Bliss, Tx, Yuma Proving Grwnds, Az, Ft. Huachuca, 
Az, White Sands Missile Range, NM; Moody Air Force Bane, GA; and Hurlbua Air Force Rase, FL. See “ N n A  
Letter, ” Enclosure 2 NTIA notes thst the military may have -Is for addit id sites in the future. 

”’ In the ‘WTU Letter, ” it now prc.rpacis that the protection around Goldstone bc a ‘cemplar area 200 km tall by 
280 luu wide with the southwest comer rcsthg on Loa Angeles. In paragraph 41 of the “3CSI GH5 SecondRbO” 
the C o d o n  indicptcd that it would SCCL commnt, on mtbods to protect Goldstone in this proceeding and 
amng the possibilities would bc to adopt a footnote to mC Table Of A&cationm modeled after Footnote US3 1 1 
which establishes an 80 km radius arouud Goldstone for protection from S ~ ~ ~ O U S  OpentinB in the fixed and mobile 
services in the 1350-1400 MHz md 49504990 MHz bands. 

IY See ‘*m letter,” p.2. 
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the non4ederal government site exceeding a threshold of -125 dBW/m* in any 1 M H z  band. The 
Commission and NTIA would resolve interference problems referred to them to their mutual satisfaction 
based on first-in-time sharing. 

95. Exishng geographw area licenses were auctioned m the 38.640 GHz band, and the 
Commission does not require these liccnsces to infm us of the locations of their facilities or mamtain 
database information because these stations do not presently have to coordinate with NTIA. Therefore, 
ULS docs not contain any technical parameters or the locations of these facilities. We propose that any 
possible future Fedcral government o p ~ r n d ‘ ~  that would be required to coordinate and protect non- 
Federal government terrestrial stations or FSS (downlink) earth stations in the 39.540 GHz band 
coordinate directly with the existing non-Federal governmmt licensee in whose scnice area the Federal 
govenuncnt earth station is to be locatai, and with respect to other nearby service area lic-s. All 
partics concerned should resolve the coordination problems on a firat-in-time shanng basis and obtain 
coordination agrmnents with prior licensed facility operators. Specifically, if existing non-Fedml 
government lic& do not already have facilities in or near an area whm the Fcdcral government 
wshes to place an carth station, we propose that the non-Federal govmunmt licensec would be required to 
accOmmOdste the Government’s request and allow the earth station to be built and ptccted as mutually 
a@. We seek comment on all these proposals. 

J. Compdtlve Bidding Procedures 

%. If wc decide to adopt a geographic area licensing scheme under which we would receive 
mutually exclusive applications for initial licenses in the 37/42 GHz band, we would be r q d ,  pursuant 
to section 309(j) of the Communications Act, to resolve such applications by competitive bidding.” In 
tlus connestion, we note that the Comrnission has previously concluded that Section 647 of the 
Opcn-Market Reorganization for the Bettemat of International Telecommunications Act CORBIT Act”) 
does not bar the use of wmpet~tive bidding to awBfd licenses to provide ternstrial services merely because 
such temstrial services operate on the samc kqumcics as global or intanatid satellite communications 
services.” Any licenses we might auction in the 37/42 GHz baud would ruthorize ter read use only; 
any licensee wishing to use the subject fiqucncies to operate an earth station would be required to obtrin 
an authorization plnsuant to Patt 25 of our rules in order to do so. Thus. if a 37/42 GHz band g e o p p h ~ c  
m licensee decides to operate an earth station as put of an international or global FSS systers it would 
be r q d  to do so under a license issued pursuant to the Part 25 proceduns that apply to FSS. 
Accordmgly, we request comment on a numbcr of issues relative to the competitive bidding procedures we 
should use if we decide to conduct an auction of exclusive geographic area licenses in the 37/42 GHz 
band. 

24’ See discussion in rcfmnce to NATO rcquircment of NTIA in the 36-51 GHz Second R&O at fl42-49. 

47 U.S.C. 5 309(i); see BBA Report and O&r, 15 FCC Rcd 22709. 

~ 4 ’  See, eg., First RbO and Further Notice, 16 FCC Rcd at 4218 7 326; Amndmcnt of tbc Commission’s Rules 
With Regard to the 3650-3700 MHz Govemmmt Trpnsfcr Baud, ET Docket NO. 98-237; Thc 4.9 GHz Bmd 
Transferred fnnn Fedcrpl Govmunent Use, ViT Docket No. 00-32, First Report and Order and Second Notice of 
Proposed Rule MoLing, IS FCC Rcd 20488 at 120 a64 (2000) (stating that the assignmnt of liceepcs for tmestrial 
services by conpetltivc bidding is not prohibited by the ORENT Act); 24 GHz Rep017 and Order, I5 FCC Rcd 
16934 (proposing rules to award lic- for tnnsIriaI fixed service by colnpctitive bidding in thc 24 GHz baud, 
which is rlso allocated to satellite services); 39 Ghk R&O, 12 FCC Rcd 18600,39 GHz Ehd Auction Closes, 
Public Notice, DA 00-1035, Report No. AUC-30-E (rcl. May 10,2000) (assigning termhid tixed service licenses 
by auction in the 39 GHz band, which h nlso allocated to satellite servia). See olso TRW Inc., Request for Waiver 
of the Commission’s Rules to Provide Fixed Satellite Service in the 39 GHz Baud, Memorandum Opinion ond 
Order, DA 01-371. File No. oooO137436 (A. March 12,2001). See also ORBIT Act, Pub. L. No. 106-180, 114 
Stat. 48 5 647 (cdfied at 47 U.S.C. 5 7650. 
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1. Incorporation by Reference of the P u t  1 Standardized Auction Rnlea 

97. We propose to conduct any auction of initial exclusive area licenses in the 37/42 GHz band in 
conformity with the general competitive bidding rules set out in Part 1. Subport Q, of our d e s ,  and 
substantmlly consistent with the bidding procedurrs that have becn employed in prevlous auctions.a8 
Specifically, we propose to employ the Part 1 rules governing competitive bidding design, designated 
entihes, a lication and payment procedures, reporting requirements, collusion issues, and unjust 
enri~hmen?~ Under this proposal, such d e s  would be subject to any modifications that the Commission 
may adopt in its Part 1 proceeding.~o We seck comment on whether any of OUT Part 1 d e s  or other 
auction procedures are inapproPriate or should be modified for an auction of licenses in this band. 

2. Provlslons for Dcrlgnated Entities 

98. In authorizing the Commission to use competitive biddmg, Congress mandated that the 
Commission “ensure that small businesses, nual telephone companies, and busincues owned by members 
of minority groups and womcn are given the opptunity to participate in the provision of spectrum-based 
s e r v ~ c e s . ~ ~ ’  In addition, Section 309(j)(3)@) of the Communications Act provides that, in establishing 
eligibility criteria and biddmg methodologies, the Commission shall promote “ewnomic -ty and 
competition . . . by avoiding excessive concen~tion of licenses end by disscminatiiq licmses ann-q a 
wide variety of applicants, including small busincsaes, rural telephone comp.niCs, and businesses owned 

see, e.g., Amndmnt of part I of tbc &mmission’s US - ~ o e t i v c  ~ i d d i ~ ~ g  ~roccdurcs, WT ~ o c ~ a  NO. 
97-82, second 0 1 d ~  on Reconrideration of the Third Repori a d  Ordcr, d Order on Reconmden ’ tionofthcFifth 
Report and Ordcr, 18 FCC Rcd 10180 (2003) (“second Order on Rwnsidmt ion  of the Third Report and Order 
and Order on Reconsideration the F@h Report and Order’’); Amadmnt of Part 1 of tbc CommLsion’s Rulcr -- 
CompetiriVc Bidding Pmccdum, Eighth Rcport and (hdn, 17 FCC Rcd 2962 (2oOZ); Amndmcnt of Part 1 of tbc 
Conrmission’o Rules -- Gmpdtivc Bidding Rocemma, Sevmth Report and Order, 16 FCC Rcd 17546 (2001); 
Ammdnnd of Put 1 of the C o d ‘ s  Rpla - Conpctitivc Bidding Pmccdum, M e r  on Reconrideration of 
the Third Report and Order, Fipih Rejwrt and M e r ,  and Fourth Further Notice of Aspored Rule Making, I5 FCC 
Rcd 15293 (2000) (“Part I Recon. ckdcr and Part I Fipih Report and Order, Fowth F& Notice of Proposed 
R d e  Making”); Armdmnt of Part 1 of tbc Commisah’s Rules - Competitive Bi- Rocemnar, Allocntion of 
Speeeum Below 5 GHz Transferred h m  Federal Govcmumt Use, %d Report md Ordcr and S d  F~ntlw 
Notice ofPmposed Rule Making, 13 FCC Rcd 374 (1997) (modified by Emturn, DA 98419 (rel. March 2,1998)) 
(Part 1 Third Report md order); Amcldment of Put 1 of the Cornmi.ssion‘s Rdeu - Cotllpetitive Bidding 

12 FCC Rcd 5686 (1997). 

2.1~ See 47 C.F.R 8 1.2101 et. seq. We note that in the First NPRMund Order, the Commission sought comment on 
compehtive bidding design and procedures for the 37 GHz band. Howcvn, since rclcare of the 36-51 GHz First 
NPRMand Order in 1995, the Gmmuna . on hs rmde substpntial amcdmm and mDdifications to its Part 1 gcneral 
competitive bidding rules for dl auctionabk services. See Part I Third Report and Order, 13 FCC Rcd 374; Purt I .  
Recon Order and Part I Fi$h Report and Order, 15 FCC Rcd 15293; Second Order on Reconsideration of the 
Third Report and Order and Order on Reconsideration of the Fi$h Report and Order, 18 FCC Rcd 10180. In 
addifion, nmny of the auction procedures upon which the Firsr NPRM and Order sought conunenl are matters on 
which the Wireless Telccommunicp~ Burcau resulprly seeks commnt md mmkea a d*ermiaption under its 
delegated authority. Amendment of Part 1 of the Commission’s Rules - Competitive Blddmg Rocedures, Order, 
Memorondurn Opinion and Order and Notice of Proposed Rulemaking. 12 FCC Rcd 5686, 5697-98, 16 (1997) 
( c i a  47 C.F.R 5 0.131). 

Rocedure~, WT Docket NO. 97-82, order, Mnrmpndum Opinion d Ordcr and Notice of F K I P O ~  Rule Making, 

See Part 1. Recon. Order and Part I Fipih Report and Order, 15 FC Rcd 15293 (2000). a f d  in p a n  and 
mod$ed in part, Second OrdQ. on Reconsideration of the Third Report and Order and Order on Reconsideration 
the F$ih Report and Order, WT Docket No. 97-82, 18 FCC Rcd 10,180 (2003). 

u’ See 47 U.S.C. 5 3os(i)(4)@). 
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by members of rmnority groups and 

99. Section 1.21 IO(c)(l) of our rules provides that the definition of a small business is established 
on a service-specific basis, taking into account the capital requirements and other characteristics of each 
particular service in establishing the appmPriate h h d d ? ’ ’  As explained above, if we apply a 
geographic m a  licensing model to the 37/42 GHz bands, we propose to a ly service rules for the 37/42 
GHz band that are substantially the same as the rules for the 39 GHz band? Thus, to the extent feasible, 
based upon the proximity, similarity, anticipated use (e.g., point-to-point, point-to-multipoint, fixed and 
mobile terrestrial operations), and propagation characteristics of these bands, we would have established 
regulatory symmetry. Accordingly, we anticipate that any services that geographic area licmsees deploy 
UI these bands would be slmilar to those services deployed in the 39 GHZ band and would have 
comparable capital requirements. We also believe that geographic area licawes in thcse bands would be 
presented with issues and costs similar to those prcsmted to 39 GHz band licensees, including those 
involved in developing ma~kets, technologies, and services. 

In light of the similarities we have identified, wc therefore propose here the same small 
business size standards the Commission adopted for the 39 GHz band.=’ A~xadmgly, we propose to 
define a small bushes BS an entity with average annual gross revenues for the prccuhng thm years not 
e x d m g  $40 million, and a very small buslncss as an entity with average annual p s s  revenues for the 
preceding three years not exccedmg $15 million.u6 We belim that our proposed approach would provide 
a variety of businesses with the Oppommity to prticipate in an auction of licenses in this band and af€ord 
licensees substantial flexibility for the provision of smrices with varying capital costs. If we ultimately 
adopt our proposed small business definitions for the 37/42 GHz band, we h t h m  pmpose to provide small 
businesses with a bidding credit of fifteen percent and vcry small businegses with a bidding credit of 
twenty-five percent. The bidding credits we propose here arc those set out in the s t a n d d m  ’ d schedule in 
Part 1 of our  rule^.^' Accordmgly, wc seek comment on the use of these standards and associated bidding 
credits for applicants to be l i d  in the 37/42 GHz band, with particular focus 011 the appropriate 
definitions of small and vcry small busmesses as they relate to the size of the geographic area to be 
covered and the spctrum allocated to uch licenac. In discusing tbtse issues, we invite commcntcw to 
address the expected capital rcquhmmts for services m these bands and other chnractaistics of the 
service. Additionally, wc invite mmmmtcrs to use comparisons with other services for which the 
Commission has already established auction procedures RS a basis for thei comments re-g the 
approprirtc small business size standards. 

100. 

101. We believe that the small business size standards and correspondinB bidding credits 
proposed above would provide a variety of businesses with -ties to pmticipte in the auction of 

”’ See 47 U.S.C. 5 3W(j)(3)@) 

L13 47 U.S.C. 5 1.2llO(c)(1); Inq~lcmcntation of Section 309(j) of the ComnnrniCrtions Act - Competitive Bidding, 
PP Docket No. 93-253, Second Memorandum Opinion and Order, 9 FCC Rcd 7245,7269 7 145 (1994). 

u1 See supra, p m .  9. 

zsl Repori and Order andsecond NPRM, 12 FCC Rcd at 18661-64 m149-54. 

lJ6 We an coordkmting these proposed small business size standuds wilh the US.  Small Business Adminkation. 

15’ In the Part I Third Report and Order, the Conmussion adopted a standard schedule of bidding credits, the levels 
of wiuch WCIC developed b d  on mC Commission's auction expaiemx. Pari I Third Reporl and Order. 13 FCC 
Rcd at 403-04 7 47; see also 47 C.F.R 5 1.2110(f?42). We note, however, tkit the staadardracd ’ bddiigcredilsarc 
not the surne as those adopted for the 39 GHz band. Report and Order andsecond NPRM, 12 FCC Rcd at 18,661- 
64 IpR 149-54. 
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licenses for this band and afford licensees substantial flexibility for the provision of services with varying 
capital c0sts.2~’ In developing these proposals, however, we acknowledge the difficulty m accurately 
predicting the market forces that will exist at the time we license these kquencies. Thus, OUT f m t s  of 
types of s m c e s  that licensees will offer over these bands may require adjustment depending upon 
ongoing technological developments and c h g e s  in markt conditions. Accordingly, to the extent 
commenters support a different bidding credit regime, or believe that there are any distinctive 
characteristics to the 37/42 GfIz band that suggest we should not employ bidding credits in this instance, 
commentm should support their proposals with relevant information. For -le, commcntm should 
prow& information on the typcs of system architecture that licensees are likely to deploy m these bpnds, 
the availability of equipmens mar& conditions, and other factors that may affect the capital requirements 
or the types of services that licensees may p r ~ v i d c ? ~ ~  

102. We also seek comment on whether the small business provisions we propose today are 
sufficient to promote participation by businesses owned by minarities and women, as well as mal telcos. 
To the extent that commenten propose additional provisions to ensure participation by minority-omd or 
womenavned businesses, they should address how we should craft such provisions to meet the relevant 
standards ofjudicial 

IV. PROCEDURAL, MAlTF,Rs 

A. Regulatory FlexlbUIty Anatysh 

103. As requucd by the Regulatory Flexibility Act (%FA’? of 1980:6’ the Comrmssion has 
prepared an Initial Regulatory Flexibility Analysis (L‘IRFA”), with respect to this Third Notice of Proposed 
Rule Making, of the possible significant econ0mic impact on small entities of the policies and rules 
proposed in this document. The IRFA is set out in Appendix B. We requcs~ written public wmrncnt on 
the JRFA. Comments must be filed in accordance with the same filing dcadlmes as comments filed in t h s  
rulemaking procccdmg and must have a sepprate and distinct heading designating them as responses to the 
Initial Regulatory Flexibility Analysis. 

B. Paperwork R d n d o n  Andy& 

104. Th~s nird Notice of Proposed Rule Making contains a propod information collection. 
As part of our continuing effort to reduce paperwork burdens, we invite the general public and the Office 
of Management and Budget (“Om”) to take this opportunity to comment on the infamation collections 
contained in this Third Notice ofPropared Rule Making, as quired by the Paperwork Reduction Act of 
1595, Pub. L. No. 104-13. Public and agency comments arc due at the samc time as o h  comments on 
this Third Notice of Proposed Rule Makin6 OMB comments are due sixty days h m  the date of 
publication of the Third Notice of Prqmsed Rule Making in the Federal Regmter. Comments should 
addrcss: (a) whether the proposed collection of iuf-tion is nwssary for the propcr performance of the 
h ~ t i ~ n ~  of the Commission, including whether the information shall have practical utility; (b) the 
accuracy of the Commiss~on’s burden cstimntts; (c) ways to enhance the quality, utility, and clarity of the 

Ly R ~ r r u n d ~ e r a n d S e c o n d N P R M ,  12 FCCRcdat 18,66164fl149-54. 

15’ See 47 U.S.C. 0 1.2llO(c)(1) (provides tictors used to dctennine the rpprop~& Umdmld for thc UBC ofbidding 
credits). 

WJ See United Smter Y. Virginia, 518 US. 515 (1996) (applying aq intcrmdiatc standard of miew to a smte 
pmgram based on gcndcr clanrificption); Adarund Conrmr~tors v P e k ,  515 US. 200 (1995) (rsnuirinp a strict 
m b n y  StaDdrad of nview for G m g m a i d y  nundated racccoascious mrsurc~). 

I‘ See 5 U.S.C. 5 603. 
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information collected; and (d) ways to minimize the burden of the collection of information on the 
respondents, mcluding the use of automated collection techniques or othcr forms of information 
techology. 

105. Written comments by the public on the proposed information collect~ons are due sixty 
days after the date of publication in the Fedaal Register. Written connnents must be submitted by the 
OMB on the proposed information collecticms on or before sixty days aRer the date of publication in the 
Federal Register. In addition to filing comments with the Secretary, a copy of any comments on the 
informaim collections contained herein should be submitted to Judy Boley Herman, Federal 
Communications COMnission, Room 1C804,445 12th SeCet, S.W., Washington, D.C. 20554, or via the 
Internet to jbHerman@fcc.gov, and to Kristy LaLonde, OMB Desk Officer, Room 10234 New Executive 
Office Building, 725 17th Skeet, N.W., Washington, D.C. 20503, or ma the Internel to 
Kristy_LaLonde@omb.eop. 

C. Ex Parte Resent~tlons 

106. For purposes of this permit-butdisclose notIce and comment rulemaking proceeding, 
members of the public are advised that ex parte prescntat~ons are permitted, provided they arc disclosed 
under the Commission’s rules?62 

D. Comment Dates 

107. Pursuant to Sections 1.415 and 1.419 of the Commission’s rules, 47 C.F.R. $5 1.415, 
1.419, interested patties may file comments on or before [ h t y  days from publication in the Federal 
Register], and reply comments on or before [forly-five days ffom publication in the Federal Register]. 
comments may be filed usmg the Conrmission’s Electronic Comment Filing System (“ECFS”) or by filing 
paper copies.’63 

Comments filed through the ECFS can be sent as w electronic file via the Internet to 
http://www.fcc.gov/e-fil~ecfs.html. Generally, only one copy of an electronic submission must be filed. 
If multiple docket or rulemaking numbers appcar in the caption of this pmce&q, ie..  PP Docket No. 93- 
253, however, commentem must bansmit one electronic copy of the comments to each docket or 
rulemaking number refmnocd in the caption. h completing the tnmsminsl8cTem, commenters should 
include their full name, Postal Service mailing address, and the applicable doc!& or mlulemalang number. 
Parties may also submit an cltctraric comment by Internet e-mail. To get filing lnshuctions for e-mail 
comments, commentm should send an e-mail to ecfs@fcc.gov, and should include the following words in 
the body of the message, “get fonn <your e-mail address>.” A sample form and directions will be sent in 
reply. Parties who choose to file by paper must file au 0rigULal and four copies of each filing. If more than 
one docket or rulcmaking number appears in the caption of this proceeding, commentm must submit two 
additional copies for each additional docket or rulemahg number. Filings can be sent by hand or 
messenger delivery, by connnercial overnight courier, or by first-class or overnight U.S. Postal Service 
mail (although we continue to experience delays in receiving U.S. Postal Savice mail). The 
Commission’s contractor, Natek, Inc., will receive handdelivered or messengcrdelivaed paper filings for 
the Commission’s Secretary at 236 Massachusetts Avenue, N.E., Suite 110, Washington, D.C. 20002. The 
filing hours at this location are 8:OO a.m. to 7:00 p.m. All hand deliveries must be held together with 
rubber bands or fastenm. Any envelopes must be disposed of before entenng the building. Commercial 

108. 

~ 

mSeegeneruily47C.F.R $5 1.1202,1.1203,1.1206(a). 

163 See Elecmnic F- of Doeummts in Ruknrlring Rocssdings. J f p ~  and Order, GC Docket No. 97-113, 13 
FCC Rcd 11,322 (1998); E l 4 c  Filing of Docummta m Rulemaking Procdiugs, Memormdvm Opinion and 
Order, GC DocketNo. 97-113, 13 FCCRcd21.517 (1598). 
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overnight mail (0th~ than US. Postal Service Express Mail and hority Mail) must be sent to 9300 East 
Hampton Dnve, Capitol Heights, MD 20743. U.S. Postal Service first-class mail, Express Mail, and 
priority Mail should be addressed to 445 12& Street, SW, Washington, D.C. 20554. All filings must be 
addressed to the Commission’s Secretary, Office of the Secretary, Federal Communications Commission. 

E. Fnrther Information 

109. For further information concerning this rulemaking proceeding, contact Charles Oliver 
(legal) or Michael Pollak (engineering) at (202) 418-2487, TTY (202) 418-7233, Wireless 
Telecommunications Bureau, Federal Communications Commission, Washington, D.C. 20554. 

Altemative formats (computer diskette, large print, audo casselte, and Bmille) are 
available to persons with disabilities by contacting Brian Millin at (202) 418-7426. ‘lTY (202) 418-7365, 
or via e-mail to bmillin@fcc.gov. This Notice of Proposed Rulernoking can be downloaded at 
http://www.fcc.~v~~ov/Wireless/Orders/Z003/. 

110. 

V. ORDERING CLAUSES 

11 1. Accordingly, lT IS ORDERED that, pursuant to Sections 1, qi),  7, 301,303, 308 and 
30%) ofthe Communications Act of 1934.47 U.S.C. $0 151,154(i), 157,301,303,308,309(i), NOTICE 
IS HEREBY GIVEN of the proposed regulatory changes described above and as specified in Appendix A, 
and that comment IS sought on these proposals. 

lT IS FURTHER ORDERED that the Commission’s Consumer and Governmental 
Affairs Bureau, Reference Information Center, SHALL SEND a copy of this Third Notice of Proposed 
Rule Muking, including the Initial R d a t o r y  Flexibility Analysis to the Chief Counsel for Advocacy of 
the Small Business Administration. 

112. 

FEDERAL, COMMUNICATIONS COMMISSION 
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